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O n  J u ly  6 ,  1 9 9 8 , t h e  t ria l  c ou rt  s e n t e n c e d  t h e  a p p e l la n t  a s  a  R a n g e  I I m u l tip le

o ffe n de r to  a n e ffe c tiv e  s e nte n ce  o f e ig h t y e a rs  in ca rc e ra tio n in  th e  T e nn e s s e e

D e p a r tm e n t  o f C o rre c t io n .

In  t h is  a p p e a l a s  o f  rig h t , t h e  a p p e l la n t  p re s e n t s  t h e  f o llo w in g  is s u e s

fo r o u r re v ie w :

(I)  W h e t h e r t h e  e v i d e n c e  is  s u f fic ie n t  t o  s u s t a in  t h e

a p pe lla n t’s  c on v ic tio n o f b urg la ry  o f a  b uild in g ;

(II)  W h e t h e r t h e  t ria l  c ou rt  e rre d  b y  f a i lin g  t o  in s t ru c t  th e

ju ry  o n  t h e  le s s e r in c lu d e d  o f f e n s e  o f  a t t e m p t e d  b u rg l a ry

o f  a  b u ild in g ;

(III)  W h e t h e r  th e  t ria l  c o u rt  e rre d  b y  re f u s i n g  t o  in s t ru c t

th e  ju ry  o n th e  po s s ib le  p e na ltie s  fo r th e  ch a rg e d

o f fe n s e ;

(IV )  W h e th e r th e  tria l c ou rt e rre d  by  im p os in g  a

s e n te n ce  o f e ig h t y e a rs .

F o llo w in g  a  re v ie w  o f  th e  r e c o rd  a n d  t h e  p a r tie s ’ b rie f s ,  w e  a f firm  t h e  ju d g m e n t  o f

t h e  t ria l  c ou rt .  

I.   Fac tua l B ackground

O n  S e p t e m b e r  4 , 1 9 9 7 ,  J o s e p h  P o in d e x t e r a n d  h is  p a rt n e r,  b o th

o f fic e r s  w it h  th e  M e m p h is  P o lic e  D e p a rt m e n t , w e r e  d is p a t c h e d  to  t h e  F l o rid a

E le m e n t a ry  S c h o o l t o  in v e s t ig a t e  a  p o s s ib le  b u r g la r y  in  p ro g re s s .   A  s c h o o l b o a r d

d is p a t c h e r re p o r te d  t h a t  th e  s c h o o l’s  a la r m  s y s t e m ,  w h ic h  w a s  c a p a b le  o f  d e t e c t in g

s o u n d s  i n s id e  t h e  s c h o o l  b u ild in g ,  h a d  d e t e c t e d  t h e  s o u n d  o f  g la s s  b r e a k in g  a n d

m o v e m e n t  in s i d e  th e  s c h o o l a n n e x  b u ild in g .   T h e  o f f ic e r s  a rriv e d  o n  t h e  s c e n e  w it h in

le s s  t h a n  a  m i n u te  o f  t h e  d is p a t c h e r’s  c a ll.

W h e n  t h e  o f fic e r s  a rriv e d  a t  t he  s c e n e ,  th e y  p ro c e e d e d  t o  th e  a n n e x

b u ild in g .   A s  t h e y  a p p r o a c h e d  t h e  c h a in - lin k  fe n c e  s u r ro u n d in g  t h e  s c h o o l , t h e

o ffic e rs  h e a rd  a  no is e  in s id e  th e  pe rim e te r o f th e  fe n ce , a n d im m e d ia te ly  b e ga n

climb ing  ov e r the  fe nc e .  O ffice r P oind e xte r tes tifie d th a t a s  the  office rs s ta rted  ov e r

t h e  f e n c e ,  t h e y  h e a r d  s o m e t h in g  l ik e  a  p i p e  o r m e t a l o b je c t  f a ll o n  t h e  c o n c re t e .

O nc e  ov e r the  fe nc e , P oind e xte r ap proa ch e d th e  a nn e x b uilding f rom  the  s ou th a s

h is  p a rt n e r a p p r oa c h e d  it  fro m  t h e  n o rt h .  N e i th e r  o ff ic e r  ob s e rv e d  a n y o n e  le a v e  t h e
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T h e  re c o r d  re f le c t s  t h a t t h e  w in d o w  w a s  o p e n  a n d  a  b r o ke n  p le x i g la s s  s h e e t  th a t  h a d  a p p a r e n t ly

c o v e re d  t he  w i nd o w  w a s  d is c o v e re d  n e a r by .

b u ild in g .   H o w e v e r,  a s  b o t h  o ff ic e r s  a p p ro a c h e d  t h e  f a r e a s t  s id e  o f  t h e  a n n e x

b u ild in g ,  th e y  n o t ic e d  a  p ip e  o n  t h e  c o v e re d  c o n c re t e  w a lk w a y  c o n n e c t in g  t h e  a n n e x

a n d  t h e  m a in  b u ild in g .   A d d i tio n a l ly ,  th e  o f f ic e r s  n o tic e d  a  h o t  p la t e  a n d  o t h e r it e m s

ly in g  ne a r a n  op e n w in do w  in  th e  a nn e x b uild in g .

1

 

B e c a u s e  t h e  o f f ic e r s  h a d  h e a rd  t h e  p ip e  d r op  b u t  h a d  n o t s e e n  a n y o n e

d u rin g  t h e ir s e a r c h,  th e y  re a liz e d  t h a t  s o m e o n e  c o u ld  b e  h id in g  o n  t o p  o f t h e  a w n i n g

c ov e rin g  th e  w a lkw a y .  T h e  o ffic e rs  c lim b e d  on to  th e  a w n in g  w he re  th e y  d is c ov e re d

th e  a pp e lla n t, ly in g  a pp ro xim a te ly  te n  to  fif te e n  fe e t a w a y  fro m  th e m .  F o llo w in g  a

b rie f s tru g gle , d urin g  wh ic h tim e  th e  a pp e lla n t a tte m p te d  to  fle e , th e  a pp e lla n t w a s

ta ke n  in to  cu s to dy .  

A f te r  th e  p o lic e  p la c e d  t h e  a p p e l la n t  in  c u s t o d y ,  th e  s c h o o l d is p a t c h e r

re p orte d  th a t th e  a la rm  s y s te m  h a d  de te c te d  v oic e s  in  th e  m a in  s ch oo l b uild in g . 

T h e  p o lic e  d is p a t c h e d  a  c a n i n e  u n it  to  in v e s t ig a t e  t h e  re p o r t,  b u t t h e y  w e re  u n a b le

t o  lo c a t e  a n y  o t h e r in t ru d e r s .  T h e  o f fic e r s  la t e r  c o n c lu d e d  t h a t  th e i r v o ic e s  o u t s id e

t h e  b u ild in g  h a d  t rig g e re d  t h e  a l a rm .

E d d ie  H a r tle y ,  a  s e c u r it y  g u a r d  fo r t h e  M e m p h is  C it y  S c h o o ls ,  a ls o

re s p o n d e d  t o  th e  a la r m  a t  th e  F lo rid a  E le m e n t a ry  S c h o o l.   W h e n  h e  a r riv e d ,  th e

a p p e lla n t  w a s  in  p o lic e  c u s t o d y .   H a r tle y  re c a lle d  t h a t  th e  c a n in e  u n it  s e a rc h e d  t h e

b u ild in g  a n d  f o u n d  no  o t h e r s u s p e c t s .   H a r tle y  c o n d u c te d  h i s  o w n  in v e s t ig a t io n  a n d

a ls o  fo un d th e  ho t p la te  a n d o th e r ite m s  o uts id e  th e  a nn e x b uild in g  w in do w .  H a rtle y

t h e n  c o n d u c te d  a  “c o m p le t e  s e a rc h ” o f  th e  m a i n  b uild in g  a n d  t h e  a n n e x  b u ild in g  a n d

fou nd  no  a dd ition a l points  of e ntry  or a ny  indica tions  of a dd ition a l crim ina l ac tivity.  

II.  A n aly s is

S u f fic iency  o f  the  Ev idence

T h e  a p p e lla n t  c o n te n d s  t h a t  th e  e v id e n c e  is  n o t  s u f fic ie n t  t o  s u s t a in  h is

co nv iction o f bu rgla ry o f a  bu ilding .  S pe cifica lly , the  a pp e lla nt a rgu e s  tha t the re is



in s u f f ic ie n t  c irc u m s t a n t ia l  e v id e n c e  f o r t h e  ju ry  t o  c o n c lu d e  t h a t  h e  e n t e r e d  th e

a n n e x b uild in g  a n d w a s  re s p o ns ib le  f or th e  b urg la ry .  

In  T e n n e s s e e ,  a p p e l la t e  c o u rt s  a c c o rd  c o n s id e r a b le  w e ig h t  to  t h e

v e rd ic t  o f a  j u ry  in  a  c rim i n a l t ria l .  In  e s s e n c e ,  a  ju ry  c o n v i c tio n  re m o v e s  t h e

p re s u m p t io n  o f  th e  d e f e n d a n t ’s  i n no c e n c e  a n d  re p l a c e s  i t w it h  o n e  o f  g u ilt , s o  t h a t

th e  a p pe lla n t c a rrie s  t he  b u rd e n  of d e m o ns tra t in g  to  th is  c o urt w h y  th e  e v id e n ce  w ill

n ot s u pp ort th e  ju ry ’s  fin din g s .  S ta te  v . T u g g le ,  6 3 9  S . W . 2 d  9 1 3,  9 1 4  (T e n n .  1 9 82 ).  

T h e  a p p e lla n t  m u s t  e s t a b lis h  t h a t  “n o  re a s o n a b le  t rie r  o f f a c t ” c o u ld  h a v e  f o u n d  th e

e s s e n t ia l  e le m e n t s  o f  th e  o f f e n s e s  b e y o n d  a  re a s o n a b le  d o u b t .  J a c ks o n v . V irg in ia ,

4 4 3  U . S .  3 0 7 , 3 1 9 ,  9 9 S .  C t . 2 7 8 1 ,  27 8 9  (1 9 7 9 );  T e n n  R .  A p p .  P .  1 3 (e ).

A c c ord in g ly , o n a p pe a l, th e  S t a te  is  e n title d  to  th e  s tro ng e s t le g itim a te

v iew  of th e  e v ide nc e  a nd  a ll rea s on a ble  infe ren ce s  w hich  m a y  be  dra w n th e refrom . 

S ta te  v . W illia m s ,  6 5 7  S . W . 2 d  4 0 5,  4 1 0  (T e n n .  1 9 83 ).   In  o t h e r w o rd s ,  q u e s t io n s

c o n c e rn in g  t h e  c re d i b ilit y  o f  w it n e s s e s  a n d  t h e  w e i g h t a n d  v a lu e  t o  b e  g i v e n  t h e

e v id e n c e ,  a s  w e ll a s  f a c t u a l is s u e s  ra i s e d  b y  t h e  e v id e n c e ,  a re  r e s o lv e d  b y  t h e  t rie r

of fa ct, a nd  no t the  a pp e lla te  co urts .  S ta te  v . P ru e tt,  7 8 8  S . W . 2 d  5 5 9,  5 6 1  (T e n n .

1 9 9 0 ).

A lt h o u g h  th e  e v id e n c e  o f  th e  a p p e l la n t ’s  g u ilt  is  c irc u m s t a n t ia l  in

n a tu re , a  c rim in a l o ffe n s e  m a y b e  e s ta b lis h e d b y  circ um s ta n tia l e v id e nc e  a lo ne . 

S t a t e  v .  T h a r p e ,  7 2 6  S . W . 2 d  8 9 6,  8 9 9 -9 0 0  (T e n n .  1 9 87 );  S ta te  v . L e q uire ,  6 3 4

S . W . 2 d  6 0 8,  6 1 4  (T e n n .  C rim .  A p p .  1 9 87 );  M a ra b le  v . S ta te ,  3 1 3  S . W . 2 d  4 5 1,  4 5 7

(T e n n .  1 9 5 8 ).   M o re o v e r , b u rg l a ry  m a y  b e  e s t a b l is h e d  b y  c i rc u m s t a n t ia l  e v i d e n c e .  

S t a t e  v .  H o lla n d ,  8 6 0  S . W . 2 d  5 3 , 5 9  (T e n n .  C rim .  A p p .  1 9 93 );  S ta te  v . B o ha n a n,

7 4 5  S . W . 2 d  8 9 2,  8 9 5  (T e n n .  C rim .  A p p .  1 9 87 );  H e n ry  v . S ta te ,  5 6 2  S . W . 2 d  4 4 6,

4 4 7  (T e n n .  C rim .  A p p .  1 9 77 );  S t a t e  v .  R i g g in s ,  N o .  0 1 C 0 1 - 9 51 2 - C C - 0 0 4 08 ,  1 9 9 7

W L  2 1 1 2 5 6 ,  a t  *3 - 4  (T e n n .  C rim .  A p p .  a t  N a s h v ille ,  A p ril 3 0 ,  1 9 97 ).     

H o w e v e r,  b e f o re  a n  a c c u s e d  m a y  b e  c o n v ic t e d  o f  a  c r im i n a l o f fe n s e

b a s e d  u p o n  c irc u m s t a n t ia l  e v id e n c e  a l o n e , t h e  f a c ts  a n d  c irc u m s t a n c e s  “m u s t  b e  s o



s t ro n g  a n d  c o g e n t  a s  t o  e x c lu d e  e v e ry  o t h e r re a s o n a b le  h y p o t h e s is  s a v e  t h e  g u i lt  o f

t h e  d e f e n d a n t . ”  S t a t e  v .  C ra w f o rd ,  4 7 0  S . W . 2 d  6 1 0,  6 1 2  (T e n n .  1 9 71 ).   In  o t h e r

w o rd s ,  “[a ] w e b  o f  g u i lt  m u s t  b e  w o v e n  a r o un d  t h e  d e f e n d a n t  f ro m  w h i c h  h e  c a n n o t

e s c a p e  a n d  f ro m  w h i c h  fa c t s  a n d  c i rc u m s t a n c e s  t h e  j u ry  c o u ld  d ra w  n o  o t h e r

rea s on a ble  infe ren ce  s a v e  the  g uilt of the  de fe nd a nt b e y on d a  rea s on a ble  do ub t.” 

C ra w f o rd , Id . a t  6 1 3 .

W h ile  f o llo w in g  t h e  a b o v e  g u id e l in e s ,  th is  c o u rt  m u s t  re m e m b e r  th a t

t h e  ju ry  d e c i d e s  t h e  w e ig h t  to  b e  g i v e n  t o  c irc u m s t a n t ia l  e v id e n c e  a n d  t h a t  “[t ]h e

infe ren ce s  to b e  dra w n from  s uc h e v ide nc e , a nd  the  e xte nt to  w hich  the

c irc u m s t a n c e s  a r e  c o n s i s t e n t  w i th  g u i lt  a n d  in c o n s i s t e n t  w it h  in n o c e n c e  a r e

qu e s tions  prima rily fo r the  jury.”  M a ra b le  v . S ta te ,  3 1 3  S . W . 2 d  a t  4 5 7 ;  s e e  a ls o

S t a t e  v .  G re g o ry ,  8 6 2  S . W . 2 d  5 7 4,  5 7 7  (T e n n .  C rim .  A p p .  1 9 93 );  S t a t e  v .  C o u ry ,

6 9 7  S . W . 2 d  3 7 3,  3 7 7  (T e n n .  C rim .  A p p .  1 9 85 );  P ruitt v. S ta te ,  4 6 0  S . W . 2 d  3 8 5,  3 9 1

(T e n n .  C rim .  A p p .  1 9 70 ).       

  

T he  jury fo un d th e  a pp e lla nt g uilty of  bu rgla ry o f a  bu ilding  pu rsu a nt to

a n  i n dic t m e n t  c h a rg i ng  t h a t  th e  a p p e l la n t :

d id  u n la w f u lly  a n d  k n o w in g ly  e n t e r a  b u i ld in g  o t h e r t h a n  a

h a b i ta t io n  o f  M e m p h i s  C it y  S c h o o ls ,  n o t o p e n  t o  th e

p u b lic ,  w it h o u t t h e  e f f e c tiv e  c o n s e n t  o f  th e  s a i d  M e m p h i s

C it y  S c h o o ls ,  w it h  th e  i n te n t  t o  c o m m it  th e f t . .  . .

W it h  re s p e c t  to  t h e  a p p e l la n t ’s  c o n v i c tio n  o f  b u rg l a ry  o f  a  b u ild in g ,  th e

a p plic a ble  s ta tu te  p ro v id e s :

(a ) A  pe rso n c om m its b urg lary w ho , w ithou t the  e ffe ctiv e

c o n s e n t  o f  th e  p r op e r ty  o w n e r:

(1 ) E n t e rs  a  b u ild in g  o t h e r t h a n  a  h a b i ta t io n  (o r a n y

po rtion  the reo f) no t op e n to  the  pu blic, with th e  inte nt to

co m m it a fe lony , the ft, or a s s a ult. . . .

T e n n .  C o d e  A n n .  § 3 9 - 1 4- 4 0 2 (a )(1 ) (1 9 9 7 ).   M o re o v e r , t h e  a p p lic a b le  s t a t u te

d e f in e s  “e n t e r ” a s  t h e  in t ru s i o n  o f a n y  p a r t o f  th e  b o d y  o r in t ru s i o n  o f a n y  o b je c t  in

p h y s i c a l c o n t a c t w it h  th e  b o d y  o r  c o n tro lle d  b y  r e m o t e  c o n t ro l,  e le c t ro n ic  o r

o t h e rw is e .   T e n n .  C o d e  A n n .  § 3 9 - 1 4- 4 0 2 (b ) (1 9 9 7 ).   

V ie w in g  th e  e v id e n ce  in  th e  lig h t m o s t fa v o ra b le  t o th e  S ta t e , w e
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 W e  n o te  t h a t t he  re c o rd  d o e s  n o t in c lu d e  a  t ra n s c rip t o f t he  in s t ru c tio n s  a s  r e a d  to  th e  ju ry .  

F a i lu re  t o  in c lu d e  a  t ra n s c r ip t  n o rm a lly  w a iv e s  re v i e w  o f  th e  a p p e lla t e  is s u e s  p e r ta i n in g  t o  ju ry

in s t ru c t io n s  b e c a u s e  w it h o u t a  c o m p le t e  re c o r d , it  is  i m p o s s i b le  f o r t h is  c o u r t t o  d is c e r n  w h e t h e r  th e

w rit te n  ju ry  in s tru c t io n s  c o n fo rm  t o th e  in s tru c t io n s  a s  re a d  to  th e  ju ry  a n d th u s ,  w h e th e r e rro r a c tu a lly

o c c u rre d .   S e e  T .R .A .P .  24 (b);  S ta te  v . J o n e s ,  6 2 3  S . W . 2 d  1 2 9  (T e n n .  C r im .  A p p .  1 9 8 1).   In  t h e

in s t a n t  c a s e ,  h o w e v e r , w e  w ill re v i e w  t h e  is s u e s  p r e s e n t e d ,  a s  t h e  S t a te  d o e s  n o t  d is p u t e  t h a t t h e

re q u e s t e d  s p e c ia l ju ry  in s t ru c tio n s  w e r e  n ot  re a d  t o  th e  ju ry .   

c o n c lu d e  t h a t  th e  S t a t e  a d d u c e d  a m p l e  e v i d e n c e  t o  c o n v ic t  th e  a p p e l la n t  o f  b u rg l a ry

of a  bu ilding .  T he  S ta te  pre s e nte d p roof th a t po lice  office rs fo un d th e  a pp e lla nt

h id in g  o n  t o p  o f a  m e t a l  a w n in g  w i th in  m i n u te s  o f  a n  a la r m  t ha t  in d ic a t e d  t h e

p re s e n c e  o f  a n  in t ru d e r  a n d  b ro k e n  g la s s  i n  th e  s c h o o l.   O n c e  t h e  o f f ic e r s  fo u n d  t he

a p p e lla n t ,  h e  a t te m p t e d  t o f le e .   A  d e f e n d a n t ’s  f lig h t , c o u p le d  w i th  o t h e r f a c t s  a n d

circum s ta nc e s , is e v ide nc e  of g uilt.  S ta te  v . Z a g o rs ki,  7 0 1  S . W . 2 d  8 0 8,  8 1 3  (T e n n .

1 9 8 5 ).   F u rt h e rm o r e , t h e  a p p e l la n t  w a s  t h e  o n ly  p e r s o n  f o u n d  in  t h e  a re a ,  a n d  th e

office rs fo un d h im a  s ho rt dista nc e  from  the  op e n o r broke n a nn e x b uilding w indo w . 

A d d it io n a l ly ,  a  h o t  p la t e  a n d  o t h e r it e m s  t h a t  ha d  a p p a r e n tly  b e e n  re m o v e d  f ro m

in s id e  th e  a n ne x  bu ild in g  w e re  ly in g  ne a rb y .    

A lt h o u g h  th e  a p p e l la n t  c o n c e d e s  t h a t  th e  e v id e n c e  is  s u f fic ie n t  t o

p ro v e  t h a t  s o m e o n e  e n t e re d  t h e  b u ild in g ,  th e  a p p e l la n t  a s s e r ts  t h a t  b e c a u s e  t h e

a l a rm  i n d ic a t e d  t h e  p re s e n c e  o f  s o m e o n e  i n t h e  m a in  b u ild in g  a f te r  h e  h a d  b e e n

ta ke n  in to  cu s to dy , a  re a s o n a ble  d o ub t re m a in s  a s  to  w he th e r th e  a p pe lla n t e v e r

e n te re d  th e  bu ild in g .  H o w e ve r, th e  offic e rs  la te r c on clu de d  th a t th e  a la rm  s y s te m

h a d  d e t e c t e d  th e  v o i c e s  o f  P o in d e x t e r a n d  h is  p a rt n e r w h e n  t h e y  w e r e  o u t s id e  t h e

b u ild in g .   F u r th e r m o re ,  n e it h e r t h e  c a n in e  u n it  n o r H a rt le y  f o u n d  a n y o n e  i n s id e  t h e

m a in  b u ild in g ,  a n d  n o  o t h e r p o s s ib le  p o i nt  o f e n t ry  w a s  l o ca t e d .   T h e r e f o re ,  t h e

e v id e n c e  is  s u f fic ie n t  f o r a  r a tio n a l  ju ro r t o  c o nc lu d e  b e y o n d  a  r e a s o n a b l e  d o u b t t h a t

th e  a p pe lla n t c om m itte d  th e  b urg la ry .

J ury  Ins t ruc t ions  -  Less er Inc luded  Of fense

T h e  a p p e lla n t  c o n t e n d s  t h a t  t h e  t ria l  c o u rt  e rre d  b y  f a ilin g  t o  in s t ru c t

th e  ju ry  o n th e  le s s e r in clu de d  offe n s e  of a tte m p te d  bu rg la ry  o f b uild in g .

2

  T h e  tria l

ju d g e  h a s  a  d u t y  t o  c h a rg e  t h e  ju ry  a s  t o  a ll t h e  la w  o f  e a c h  o f f e n s e  i n c lu d e d  in  t h e

in d ic t m e n t , e v e n  a b s e n t  a  re q u e s t  b y  t h e  d e f e n d a n t .  S t a t e  v .  C le v e l a n d,  9 5 9

S .W .2 d 5 48 , 5 53  (T e n n . 1 99 7); T e n n . C o de  A n n . § 4 0-1 8-1 10 (a ) (1 99 7).  M o re o v e r,



a  d e f e n d a n t  h a s  a  rig h t  to  h a v e  e v e r y  is s u e  o f  f a c t ra i s e d  b y  t h e  e v id e n c e  a n d

m a t e ria l  to  h is  o r  h e r  d e f e n s e  s u b m i tt e d  t o  t h e  ju ry  o n  p ro p e r  in s t ru c t io n s .   S ta te  v .

R o b in e t t e ,  N o .  0 3 C 0 1 - 9 61 1 - C R - 0 0 4 30 ,  1 9 9 7 W L  6 7 1 8 8 9 ,  a t  * 3  (T e n n .  C rim .  A p p .

a t  K n o x v ille ,  O c t o b e r 2 9 ,  1 9 97 ).   T h u s ,  a  d e f e n d a n t  h a s  a  r ig h t  to  a  j u ry  in s t ru c t io n

o n  a l l le s s e r in c lu d e d  o f f e n s e s  o f  th e  c h a r g e d  o f f e n s e s  if  “t h e  e v i d e n c e  in t ro d u c e d  a t

tria l is  leg a lly  s ufficie nt to  s up po rt a c on v iction fo r the  les s e r offe ns e .  S ta te  v .

L a n g f o rd , 9 94  S . W .2 d 1 26 , 1 28  (T e n n . 1 99 8) (c itin g  S ta te  v . B o ld e n,  9 7 9  S . W . 2 d

5 8 7 ,  5 93  (T e n n .  1 9 98 ));  s e e  a ls o  S ta te  v . C u ts h a w,  9 6 7  S . W . 2 d  3 3 2,  3 4 1 -3 4 2

(T e n n .  C rim .  A p p .  1 9 97 );  T e n n .  C o d e  A n n .  § 4 0 - 1 8- 1 1 0  (1 9 9 7 );  T e n n .  R .  C rim .  P .

3 1 (c ).   

O u r s u pre m e  c ou rt re c e ntly  s ta te d  th a t w h eth e r a  le s s e r in clu de d

offe ns e  m us t be  ch a rge d in a  jury ins truction  is a  tw o-p a rt inq uiry.  S t a t e  v .  B u rn s ,

N o .  0 2 S 0 1 - 9 8 0 6 -C C - 0 0 0 5 8 , 1 9 9 9  W L  1 0 0 6 3 1 5 ,  a t  *1 2  (T e n n . , a t  J a c k s o n ,

N o v e m b e r 8 ,  1 9 9 9) (p u b lic a t io n  p e n d in g ).   F irs t ,  th e  t ria l  c ou rt  m u s t  d e t e rm i n e

w he the r a p a rticu lar les s e r offe ns e  is inc lude d in th e  g rea te r cha rge d o ffe ns e .  Id .  If

t h e  t ria l  c ou rt  c o n clu d e s  t h a t  a  le s s e r o f fe n s e  i s  in c lu d e d  in  t h e  c h a rg e d  o f fe n s e ,  t h e

t ria l  c o u rt  m u s t  d e t e r m in e  w h e t h e r  th e  e v i d e n c e  ju s t if ie s  a  j u ry  i n s t ru c t io n  o n  s u c h

le s s e r o ffe n s e .  Id .    

T he  jury ch a rge  s ho uld b e  a pp lica ble  to th e  fa cts  of th e  ca s e .  S ta te  v .

H a rb is o n ,  7 0 4  S . W . 2 d  3 1 4,  3 1 9  (T e n n .  1 9 86 ).   T h e  in s t ru c t io n  is  n o t  re q u ire d  i f

t h e re  i s  n o  p ro o f  in  t h e  re c o rd  t o  s u p p o rt  a  c o n v ic t io n  f o r t h e  le s s e r o f fe n s e .   S ta te  v .

H o wa rd ,  9 2 6  S . W . 2 d  5 7 9,  5 8 6  (T e n n .  C rim .  A p p .  1 9 96 ).   In  a d d it io n ,  b e f o re  a  t ria l

co urt is req uired  to ins truct th e  jury on  a  les s e r inc lude d o ffe ns e , the re m us t be

e v ide nc e  in the  rec ord to  s up po rt a c on v iction fo r the  les s e r offe ns e .  S ta te  v .

S t e p h e n s o n ,  8 7 8  S . W . 2 d  5 3 0,  5 4 9 -5 0  (T e n n .  1 9 94 );  S t a t e  v .  M e l lo n s ,  5 5 7  S . W . 2 d

4 9 7  4 9 9  (T e n n .  1 9 77 ).   F u rt h e rm o r e , in  B u r n s o u r s u p re m e  c o u rt  a d o p te d  a  t w o -

s t e p  a n a ly s is  f o r d e t e rm i n in g  w h e t h e r a  l e s s e r in c lu d e d  o f f e n s e  i n s t ru c t io n  s h o u ld

b e  g iv e n .   N o .  0 2 S 0 1 - 9 80 6 - C C - 0 0 0 58 ,  1 9 9 9 W L  1 0 0 6 3 1 5 ,  a t  *1 4 .   F irs t ,  th e  t ria l

c o u rt  m u s t  d e t e rm i n e  w h e t h e r  a n y  e v id e n c e  e x is t s  t h a t  re a s o n a b le  m in d s  c o u ld

a cc e pt a s  to th e  les s e r inc lude d o ffe ns e .  Id .  In  m a k in g  t h is  d e t e rm i n a tio n ,  th e  t ria l



c o u rt  m u s t  v ie w  t h e  e v i d e n c e  lib e r a lly  in  t h e  lig h t  m o s t  f a v o ra b l e  to  t h e  e x is t e n c e  o f

t h e  le s s e r in c lu d e d  o f f e n s e  w i th o u t  m a k in g  a n y  j u d g m e n t s  o n  t h e  c re d i b ilit y  o f  s u c h

e v id e nc e .  Id .  S e c o n d ,  th e  t ria l  c ou rt  m u s t  d e t e rm i n e  if  th e  e v id e n c e ,  v ie w e d  i n  th is

lig ht, is  leg a lly  s ufficie nt to  s up po rt a c on v iction fo r the  les s e r inc lude d o ffe ns e .  Id .    

 

C rim i n a l a t t e m p t  o c c u rs  w h e n  a  p e rs o n ,  a c t in g  w i th  t h e  kin d  o f

c u lp a b i lit y  o th e r w is e  re q u ire d  f o r t h e  o f fe n s e ,  a c t s  w i th  in t e n t  to  c o m p le t e  a  c o u rs e

of a ction  or ca us e  a  res ult tha t w ou ld co ns titute  the  offe ns e , un de r the

c irc u m s t a n c e s  s u rro u n d in g  t h e  c o n d u c t  a s  t h e  p e r s o n  b e lie v e s  t h e m  t o  b e ,  a n d  t h e

c o n d u c t c o n s t it u te s  a  s u b s t a n t ia l  s te p  t o w a r d  th e  c o m m i s s io n  o f  th e  o f f e n s e .   T e n n .

C o de  A n n . § 3 9-1 2-1 01 (a )(3 ) (1 99 7).  A t te m p te d  bu rg la ry  o f a  b uild in g  is  a  le s s e r

includ e d o ffe ns e  of b urg lary o f a  bu ilding .  S e e  B u r n s,  N o .  0 2 S 0 1 - 9 80 6 - C C - 0 0 0 58 ,

19 99  W L  10 06 31 5, a t *12 (a n o ffe ns e  is a  les s e r inc lude d o ffe ns e  if  it  con s ists  of a n

a t t e m p t  to  c o m m it  th e  o f f e n s e  c h a rg e d );  T e n n .  R .  C rim .  P .  3 1 (c ).   H o w e v e r , o u r

in q u iry  d o e s  n o t  s to p  h e re .   H a v in g  c o n c lu d e d  t h a t  a t te m p t e d  b u rg l a ry  o f  a  b u ild in g

w a s  a  le s s e r in c lu d e d  o f f e n s e  o f  b u rg l a ry  o f  a  b u ild in g  a s  c h a r g e d  i n  th e  i n dic t m e n t ,

w e  n o w  m u s t  d e t e rm i n e  w h e t h e r  th e  l e s s e r in c lu d e d  o f f e n s e  i n s t ru c t io n  re g a r d in g

a t t e m p t e d  b u rg l a ry  o f  a  b u ild in g  s h o u l d  h a v e  b e e n  i n s tru c t e d .

T h e  a p p e lla n t ’s  c o n t e n t io n  t h a t t h e re  w a s  p r oo f  in  t h e  re c o rd  t o

s u p p o rt  a  c o n v ic t io n  f o r a t t e m p t e d  b u rg l a ry  is  m is p l a c e d .   In  t h is  c a s e ,  th e  t ria l  c ou rt

in s t ru c t e d  t h e  ju ry  o n  b u r g la r y  a n d  c rim i n a l t re s p a s s .   T h e  S t a t e  p re s e n t e d  e v i d e n c e

in d ic a t in g  t h a t  b e f o re  t h e  a p p e lla n t  w a s  d is c o v e re d  o u t s id e  t h e  b u ild in g ,  h e  h a d

e n t e re d  t h e  a n n e x  b u ild in g  t h ro u g h  a  w in d o w  a n d  r e m o v e d  a  h o t  p la t e  a n d  o t h e r

it e m s  f ro m  t h e  a n n e x  b u ild in g .   T h u s ,  t h e  a p p e l la n t  a c h ie v e d  h i s  in t e n d e d  c rim i n a l

o b je c t iv e  a n d  c o m p l e t e d  t h e  c rim i n a l a c t  o f  bu rg l a ry  b y  e n t e rin g  t h e  b u ild in g  a n d

re m o v in g  t h e  h o t  p la t e  a n d  o t h e r it e m s .   T h e re f o re ,  a  ju ry  in s t ru c t io n  o n  a t te m p t ,

w hich  co nte m pla te s  a n a pp e lla nt’s  fa ilure  to a ch iev e  the  inte nd e d c rim ina l obje ctiv e ,

w a s  n o t  s u p p o r te d  b y  t h e  e v id e n c e .   

M o re o v e r , t h e  a p p e l la n t  c la i m s  t h a t  th e r e  w a s  s o m e  e v id e n c e  t h a t
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 T e n n . C o d e  A n n . §  4 0 -3 5 -2 0 1 (b) w a s  a m e n d e d , e ff e c tiv e  M a y  1 8 , 1 9 9 8 , to  p ro v id e  th a t “th e  ju d g e

s h a ll n o t  in s tru c t  th e  ju ry  . .  .  o n  p os s ib le  p e na lt ie s  fo r th e  o f f e n s e  ch a rg e d  no r a ll le s s e r in c lu d e d

o ffe n s e s .” 
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R e ce nt ly ,  ou r su pre m e  co urt  u ph e ld the  co ns t i tu t iona l it y  o f  T e nn .  C od e  A nn .  § 40 -35 -20 1(b)(2).  

S ta te  v . K in g ,  9 7 3  S . W . 2 d  5 8 6 , 5 9 2  (T e n n .  1 9 9 8).             

a n o t h e r in t ru d e r  w a s  i n s id e  t h e  b u ild in g  a f te r  h e  w a s  in  c u s t o d y  f ro m  w h i c h  a

ra t io n a l  ju ro r c o u ld  in f e r t h a t  th e  a p p e l la n t  w a s  s i m p ly  a t te m p t in g  t o  b u rg l a riz e  t h e

b u ild in g .   H o w e v e r,  th e  a p p e l la n t ’s  c la i m  is  c o n t ra d i ct e d  b y  t h e  t e s t im o n y  c o n c l u d in g

t h a t  th e  v o i c e s  d e t e c t e d  b y  t h e  a la r m  b e lo n g e d  t o  th e  p o lic e  a n d  t h a t a  s e a rc h  o f  th e

b u ild in g s  p ro d u c e d  n o  o t h e r s u s p e c t s .   T h is  i s s u e  i s  w it h o u t m e rit .

J ury  Ins t ruc t ions  - Pos s ib le  Pena lt ie s

T h e  a p pe lla n t a ls o  co nte n ds  th a t th e  tria l c ou rt e rre d  by  re fu s in g  to

in s t ru c t  th e  j u ry  o n  t h e  p o s s ib le  p e n a l tie s  f o r t h e  c h a rg e d  o f fe n s e .   A t  th e  t im e  o f  th e

a p p e lla n t ’s  o f f e n s e ,  th e  a p p lic a b l e  s t a t u t e  p ro v i d e d :   “In  a l l c o n t e s t e d  c r im i n a l c a s e s

. . . u p o n  t he  m o t io n  o f  e it h e r p a r ty ,  file d  w i th  t h e  c o u rt  p rio r t o  th e  s e l e c tio n  o f  th e

ju ry ,  th e  c o u rt  s h a ll c h a rg e  t h e  p o s s i b le  p e n a l tie s  f o r t h e  o f fe n s e  c h a rg e d  a n d  a ll

le s s e r in clu de d  offe n s e s .”

3

  T e n n .  C o d e  A n n .  § 4 0 - 3 5- 2 0 1 (b )(1 ) (1 9 9 7 ) (e m p h a s is

a d d e d ).   F u rt h e rm o r e , t h e  s t a t u te  s t a t e d : 

(i)  W h e n  a  c h a rg e  a s  t o  p o s s ib le  p e n a l tie s  h a s  b e e n

re q ue s te d  pu rs u a nt to  s ub div is io n (b )(1 ), th e  ju dg e  s h a ll

a l s o  in c lu d e  i n t h e  in s t ru c t io n s  f o r t h e  ju ry  t o  w e i g h  a n d

c o n s id e r  th e  m e a n in g  o f  a  s e n t e n c e  o f  im p r is o n m e n t  f o r

th e  offe n s e  ch a rg e d  a nd  a ny  le s s e r in clu de d  offe n s e s . 

S u c h  in s t ru c t io n  s h a ll in c lu d e  a n  a p p ro x im a t e  c a lc u la t io n

of th e  m inimu m  nu m be r of y e a rs a  pe rso n s e nte nc e d to

im p ris o nm e n t fo r th e  offe n s e  ch a rg e d  a nd  le s s e r

in c lu d e d  o f f e n s e s  m u s t  s e rv e  b e f o re  r e a c h i n g  s u c h

p e r s o n ’s  e a r lie s t  re l e a s e  e l ig i bilit y  d a t e .   S u c h  c a lc u la t io n

s h a ll in c lu d e  s u c h  f a c to rs  a s  t h e  re l e a s e  e l ig i bilit y

p e r ce n t a g e  e s t a b lis h e d  b y  §  4 0 -3 5 - 5 01 ,  m a x im u m  a n d

m i n im u m  s e n t e n c e  re d u c t io n  c re d i ts  a u t h o riz e d  b y  §  4 1 -

2 1 - 2 36  a n d  t h e  g o v e r n o r’s  p o w e r t o  re d u c e  p ris o n

o v e rc ro w d in g  p u rs u a n t  to  t it le  4 1 ,  c h a p t e r 1 ,  p a rt  5 , if

a p p l ic a b le .     

(ii)  S u ch  in s tru ctio ns  to  th e  ju ry  s h a ll a ls o  in clu de  a

s ta te m e n t th a t w h e th e r th e  d e fe n d a nt is  a c tu a lly  re le a s e d

from  inca rce ration  on  the  da te  w he n s uc h d e fe nd a nt is

firs t e lig ib le  fo r re le a s e  is  a  d is c re tio na ry  d e cis io n m a d e

b y  t h e  b o a r d  o f p a r o le s  b a s e d  u p o n  m a n y  f a c t o rs ,  a n d

t h a t  s u c h  b o a rd  h a s  t h e  a u t h o rit y  to  re q u ire  t h e

d e f e n d a n t  to  s e rv e  t h e  e n t ire  s e n t e n c e  i m p o s e d  b y  t h e

c o u rt .

T e n n .  C o d e  A n n .  § 4 0 - 3 5- 2 0 1 (b )(2 )(A ) (1 9 9 7 ) (e m p h a s is  a d d e d ).
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 T h e  o n ly  in f o rm a t io n  w e  h a v e  r e g a r d in g  t h e  in s t ru c t io n  o n  p o s s i b le  p e n a lt ie s  i s  c o n t a in e d  in  t h e

t ra n s c r ip t  o f t h e  m o t io n  f o r n e w  t ria l  h e a rin g .   T h e  t ria l  d is c u s s io n  o f  th e  a p p e lla n t ’s  m o t io n s  a n d  t h e

t ria l  c ou rt ’s  r u lin g  a p p a re n t ly  o c c u rre d  w h i le  t h e  c o u rt  re p o r te r  w a s  n o t  p re s e n t .  

T he  a pp e lla nt is  e ntitled  to a  co m ple te  a nd  co rre ct c ha rge  of th e  law . 

S ta te  v . T e e l,  7 9 3  S . W . 2 d  2 3 6,  2 4 9  (T e n n .  1 9 90 ),  in c lu d in g  t h e  la w  g o v e rn in g  is s u e s

ra is e d  by  th e  e v id e nc e .  S ta te  v . Z irkle ,  9 1 0  S . W . 2 d  8 7 4,  8 9 2  (T e n n .  C rim .  A p p .

1 9 9 5 ).   A  c o u rt  c o m m it s  n o  e rro r b y  re f u s i ng  a  s p e c ia l  c ha r g e  if  th e  i n s tru c t io n s

g ive n im pa rt a c orrec t, full, an d fa ir s ta te m e nt o f the  a pp lica ble  law .  Id .; S e e  a ls o

B o ha n a n,  7 4 5  S . W . 2 d  a t  8 9 7  (T e n n .  C rim .  A p p .  1 9 87 );  S ta te  v . Iv y ,  N o .  0 2 C 0 1 -

9 7 0 7 -C R - 0 0 2 73 ,  1 9 9 8 W L  8 1 3 4 0 5 ,  a t  *9  (T e n n .  C rim .  A p p .  a t  J a c k s o n ,  N o v e m b e r

2 5 ,  1 9 98 ).    

A  ju ry  c h a r g e  a s  t o  p o s s i b le  p e n a l tie s  is  a v a ila b l e  o n ly  u p o n  re q u e s t .  

T h e  a p p e lla n t  in c o rre c t ly  c o n t e n d s  t h a t  a  ju ry  c h a r g e  p u rs u a n t  to  T e n n .  C o d e  A n n .  §

4 0 - 3 5- 2 0 1 (b ) is  m a n d a t o ry .   M o re o v e r , t h e  s t a t u te  i s  c le a r t h a t  if  a n  a p p e lla n t

re q u e s t s  a  c h a rg e  a s  t o  p o s s ib le  p e n a l tie s ,  a  c h a rg e  a s  t o  ra n g e  o f  p u n is h m e n t  is

m a n d a t o ry .   T e n n .  C o d e  A n n .  § 4 0 - 3 5- 2 1 0 (b )(2 )(A ).   

H e re ,  t h e  a p p e l la n t  re q u e s t e d  t h a t  th e  c o u rt  d e v ia t e  f ro m  t h e

m a n d a t o ry  in s t ru c t io n s  d ic t a t e d  b y  t h e  s t a t u te .   S p e c if ic a l ly ,  h e  re q u e s t e d  a  j u ry

ch a rge  a s  to p os s ible p e na ltie s  bu t no  ch a rge  a s  to ra ng e  of p un ish m e nt.  T he  tria l

c o u rt  c o rre c t ly  d e c l in e d  t o  g iv e  t h e  s p e c i a l in s t ru c t io n  a s  re q u e s t e d  a n d  d i d  n o t

c h a rg e  t h e  ju ry  a s  t o  p o s s i b le  p e n a l tie s  o r ra n g e  o f  p u n is h m e n t .

A d d it io n a l ly ,  w e  n o t e  t h a t  th e  r e c o rd  d o e s  n o t  c on t a in  a  t ra n s c rip t  o f

t h e  h e a r in g  in  w h ic h  t h e  tria l  c ou rt  a d d re s s e d  t h e  re q u e s t  f o r t h e  in s t ru c t io n  o n

p os s ib le  p e na ltie s .

5

  T h i s  tra n s c rip t  is  e s s e n t ia l  to  c o n d u c tin g  a  c o m p le t e  re v ie w  o f

t h is  i s s u e  b e c a u s e  t h e  re c o rd  is  u n c le a r a s  t o  w h e t h e r t h e  a p p e l la n t  w it h d re w  h is

re q u e s t  f o r in s t ru c t io n s  p u rs u a n t  to  T e n n .  C o d e  A n n .  § 4 0 - 3 5- 2 0 1 (b ) a f t e r t h e  t ria l

c o u rt  d e n ie d  h i s  m o t io n  f o r s p e c ia l  in s t ru c t io n s ,  o r w h e t h e r  th e  a p p e l la n t  a s k e d  f o r a

c h a rg e  in  c o m p lia n c e  w it h  th e  s t a t u te .   T h e  a p p e lla n t  h a s  t h e  b u r d e n  o n  a p p e a l t o

p re p a re  a  re c o rd  t h a t  p re s e n t s  a  c o m p le t e  a n d  a c c u ra t e  a c c o u n t o f  w h a t  tra n s p ire d

in  t h e  tria l  c ou rt  w it h  re s p e c t  to  t h e  is s u e s  o n  a p p e a l.   T e n n .  R .  A p p .  P .  2 4 (b ).   T h e



fa ilure  to d o s o re s ults  in a  w a ive r of s uc h is s ue s  a nd  a  pre s um ption  tha t the

finding s  of th e  tria l cou rt are  co rre ct.  S t a t e  v .  O o d y ,  8 2 3  S . W . 2 d  5 5 4,  5 5 9  (T e n n .

C rim .  A p p .  1 9 91 ).   T h is  c o u rt  c a n n o t p re s u m e  o r s p e c u la t e  t h a t  th e  t ria l  c ou rt  e rre d

w h e n  t h e  r e c o rd  is  i n a d e q u a t e .   T h is  i s s u e  i s  w it h o u t m e rit . 

E x c es s iv e  S en te nc e

T h e  a p pe lla n t c on te n ds  th a t th e  tria l c ou rt e rre d  by  im p os in g  a

s e n t e n c e  o f  e ig h t  y e a rs .   S p e c if ic a l ly ,  th e  a p p e l la n t  a rg u e s  t h a t  th e  t ria l  c ou rt  e rre d

b y  im p o s in g  t h e  m a x im u m  s e n t e n c e  w i th in  t h e  a p p e l la n t ’s  r a n g e  w h e n  t h e  t ria l  c ou rt

fou nd  on ly tw o e nh a nc e m e nt fa cto rs a nd  on e  m itig a ting  fa cto r.

W h e n  t h e re  i s  a  c h a l le n g e  t o  t he  l e n g t h , ra n g e ,  o r m a n n e r  of  s e r v ic e  o f

a  s e n t e n c e ,  it  is  t h e  d u t y  o f  th is  c o u rt  to  c o n d u c t a  d e  n o v o  re v ie w  w it h  a

p re s u m p t io n  t h a t t h e  d e t e rm i n a tio n s  m a d e  b y  t h e  t ria l  c ou rt  a re  c o rre c t .   T e n n .  C o d e

A n n .  § 4 0 - 3 5 -4 0 1 (d ) (1 9 9 7 ).   T h is  p r e s u m p t io n  o f  c o rre c t n e s s  i s  “c o n d it io n e d  u p o n

t h e  a f f irm a t iv e  s h o w i n g  in  t h e  re c o rd  t h a t  t h e  t ria l  c ou rt  c o n s id e r e d  th e  s e n t e n c in g

principles  a nd  a ll rele v a nt fa cts  a nd  circum s ta nc e s .”  S t a t e  v .  A s h b y ,  8 2 3  S . W . 2 d

1 6 6 ,  1 69  (T e n n .  1 9 91 ).   T h e  b u rd e n  i s  u p o n  th e  a p p e l la n t  t o  d e m o n s t ra t e  t h e

im p ro prie ty  o f th e  s e nte n ce .  S t a t e  v .  W ilk e rs o n ,  9 0 5  S . W . 2 d  9 3 3,  9 3 4  (T e n n .  1 9 95 ).  

O u r re v ie w  o f  th e  a p p e l la n t ’s  s e n t e n c e  r e q u ire s  a n  a n a l y s is  o f  (1 ) t h e

e v id e n c e ,  if  a n y ,  re c e iv e d  a t  t ria l  a n d  a t  t h e  s e n t e n c in g  h e a r in g ;  (2 ) t h e  p re s e n t e n c e

re p o rt; (3 ) th e  p rin cip le s  o f s e n te n c in g  a n d th e  a rg u m e n ts  o f c ou ns e l re la tiv e  to

s e n t e n c in g  a lt e rn a t iv e s ;  (4 ) t h e  n a t u re  a n d  c h a ra c t e ris t ic s  o f  th e  o f f e n s e s ;  (5 ) a n y

m i tig a t in g  o r e n h a n c e m e n t  f a c to rs ;  (6 ) a n y  s t a t e m e n t s  m a d e  b y  t h e  a p p e lla n t  o n  h is

o w n  b e h a lf ; a n d  (7 ) t h e  a p p e l la n t ’s  p o t e n t ia l  fo r re h a b ilit a t io n  o r t re a t m e n t .  T e n n .

C o d e  A n n .  § 4 0 - 3 5- 1 0 2 , - 1 0 3 , a n d  - 2 1 0  (1 9 9 7 ).

T h e  p re s u m p t iv e  s e n t e n c e  f o r C la s s  B ,  C ,  D ,  a n d  E  f e lo n ie s  is  t h e

m inimu m  s e nte nc e  in the  ran g e  if the re a re n o e nh a nc e m e nt o r mitiga ting  fa cto rs. 

T e nn . C od e  A nn . § 40 -35 -21 0 (199 7).  If the  tria l cou rt find s  tha t the re a re
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 T h e  a pp e lla n t’s  p rio r c on v ic tio ns  c on s is t  o f e v a d in g  a rre s t o n  M a y  2 2,  1 99 7 ;  b urg la ry  o n  A u g us t

2 7 ,  1 9 9 6;  b u rg l a ry  o n  M a rc h  1 0 ,  1 99 5 ;  d riv in g  w i th  a  r e v o k e d  lic e n s e  o n  A p r il 2 5 ,  1 9 95 ,  N o v e m b e r 2 2 ,

1 9 9 3 ,  M a y  1 7,  1 99 0 ,  a n d  F e b ru a ry  2 7,  1 98 7 ;  d riv in g  w h ile  in to x ic a te d  on  A p ril 2 5 ,  1 99 5 ;  d is o rd e rly

c o n d u c t  o n  J u n e  11 , 1 99 3 ;  p ro b a t io n  v io la t io n  o n  D e c e m b e r 9 , 1 98 8  a n d  M a y  2 1,  1 98 7 ;  f a ilu re  to

a p p e a r o n  F e b ru a r y  1 4 , 1 9 8 9 ;  w e a p o n  p o s s e s s io n  o n  F e b ru a r y  2 4 , 1 9 8 7 ;  m a l ic io u s  m is c h i e f o n

F e b r u a ry  2 4 ,  1 9 8 7 ; d is t u rb in g  t h e  p e a c e  o n  S e p t e m b e r  2 9 , 1 9 8 6 ;  a s s a u l t a n d  b a t t e ry  o n  A p ril 5 ,  1 9 8 6;

a n d  t w o  c o u n t s  o f re c e i v in g  s t o le n  p r o p e rt y  o n  S e p t e m b e r 2 8 ,  1 9 82 .  

e n h a n c e m e n t  o r m i tig a t in g  f a c t o rs ,  t h e  c o u rt  m u s t  s t a r t a t  t h e  m i n im u m  s e n t e n c e  i n

t h e  ra n g e ,  e n h a n c e  t h e  s e n t e n c e  w it h in  t h e  ra n g e  a s  a p p ro p ria t e  f o r t h e

e n h a n c e m e n t  f a c to rs ,  a n d  t h e n  re d u c e  t h e  s e n t e n c e  w it h in  t h e  ra n g e  a s  a p p ro p ria t e

for the  m itig a ting  fa cto rs.  Id .  T h e  w e i g h t  g iv e n  t o  a n y  e x i s tin g  f a c t o r is  l e f t t o  th e

t ria l  c ou rt ’s  d i s c re t io n  s o  lo n g  a s  t h e  t ria l  c ou rt  c o m p lie s  w it h  th e  p u rp o s e s  a n d

principles  of s e nte nc ing  a nd  the  co urt’s find ing s  a re a de qu a te ly s up po rted  by  the

re c o rd .   S t a t e  v .  S h ro p s h ire ,  8 7 4  S . W . 2 d  6 3 4,  6 4 2  (T e n n .  C rim .  A p p .  1 9 93 ).   S e e

a ls o  S t a t e  v .  S h e l to n ,  8 5 4  S . W . 2 d  1 1 6,  1 2 3  (T e n n .  C rim .  A p p .  1 9 92 ).

In  t h e  in s t a n t  c a s e ,  th e  a p p e l la n t  w a s  c o n v ic t e d  a s  a  R a n g e  I I m u l tip le

off e nd e r of bu rgla ry o f a  bu ilding , a  cla s s  D  fe lony .  T e nn . C od e  A nn . § 39 -14 -40 2

(19 97 ).  T he  s e nte nc ing  ran g e  a pp lica ble  to th e  a pp e lla nt fo r this o ffe ns e  is fo ur to

e ig h t y e a rs .  T e n n . C o de  A n n . § 4 0-3 5-1 12  (b )(4 ) (1 99 7).  T h e  a p pe lla n t re c e iv e d

the  m a xim um  s e nte nc e  of e igh t y e a rs.   

In  d e t e rm i n in g  t h e  a p p e lla n t ’s  s e n t e n c e  f o r t h e  c o n v ic t io n  o f  b u rg l a ry  o f

a  b u i ld in g ,  th e  t ria l  c ou rt  fo u n d  t w o  e n h a n c e m e n t  f a c to rs :   t he  a p p e l la n t  h a s  a

p re v io u s  h is t o ry  o f  c rim i n a l c o n v ic t io n s  o r c rim i n a l b e h a v io r in  a d d it io n  t o  th o s e

n e c e s s a r y  to  e s t a b lis h  t h e  a p p r o p ria t e  ra n g e ;  a n d  t h e  a p p e lla n t  h a s  a  p re v io u s

h is t o ry  o f  u n w illin g n e s s  t o  c o m p ly  w i th  t h e  c o n d it io n s  o f  a  s e n t e n c e  in v o lv in g  re l e a s e

in  th e  co m m u nity .  S e e  T e n n .  C o d e  A n n .  § 4 0 - 3 5- 1 1 4  (1 9 9 7 ).   T h e  t ria l  c ou rt  fo u n d

t h a t  th e  o n ly  m it ig a t in g  f a c t o r w a s  t h a t  th e  a p p e l la n t ’s  c rim i n a l c o n d u c t n e i th e r

c a u s e d n or th re a t e ne d  s e rio us  b o dily  in ju ry .  S e e  T e n n .  C o d e  A n n .  § 4 0 - 3 5- 1 1 3

(1 9 9 7 ).   In  b a l a n c in g  t h e s e  f a c t o rs ,  t h e  tria l  c ou rt  p la c e d  g re a t  w e ig h t  o n  th e

a p p e lla n t ’s  e x t e n s iv e  c rim i n a l h is t o ry  a n d  p la c e d  lit tle  w e ig h t  o n  th e  l a c k o f  s e rio u s

b od ily  in ju ry .
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  A s  a  re s u lt, th e  tria l c ou rt s e n te n c e d th e  a p pe lla n t to  e ig h t y e a rs

in c a rc e r a tio n  in  t h e  D e p a rt m e n t  o f  C o rre c t io n s .             



F u rt h e rm o r e , t h e  w e i g h t  to  b e  g i v e n  t o  e a c h  f a c t o r is  l e f t t o  th e  s o u n d

dis cre tion o f the  tria l cou rt.  Th e  rec ord re flec ts  tha t the  tria l cou rt corre ctly

c o n s id e r e d  th e  s e n t e n c in g  p rin c ip le s  a n d  a ll re l e v a n t  f a c t s  a n d  c irc u m s t a n c e s .   T h e

tria l c ou rt d e te rm in e d th a t re d uc tio n o f th e  a pp e lla n t’s  s e n te n ce  fo r b urg la ry  b e ca u s e

t h e  c rim e  d id  n o t  in v o lv e  s e rio u s  b o d ily  h a r m  w a s  n o t  a p p ro p ria t e .   In  lig h t  o f  t h e

a p p e lla n t ’s  e x t e n s iv e  c rim i n a l re c o rd ,  th e  m a x im u m  s e n t e n c e  w a s  a p p ro p ria t e  in  t h is

c a s e .  T h is  is s u e  is  w ith ou t m e rit.

A c c o rd in g ly ,  th e  j u dg m e n t  o f  th e  t ria l  c ou rt  is  a f firm e d .
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